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ARGUMENT

Respondent’s Brief Makes Clear that Only One Issu&emains in Dispute

Respondent Director of Revenue’s Brief helpfulyrnowed the scope of this case.
The Director of Revenue explicitly concedes LoremoKs first Point Relied On, and
agrees that the “trade-in” statute, RSMo § 144.C&iplies to the use tax, RSMo 8§
144.610. This is consistent with the language leé statutes, the United States
Constitution, and this Court’s previous jurisprudenand as such warrants no further
discussion.

The Director also implicitly concedes, or at ledses not contest, Loren Cook’s
third Point Relied On that, if the Court holds thatren Cook’s transaction does not
qualify for the “taken in trade” reduction, thenetinolding should be applied on a
prospective-only basis. Under RSMo § 143.903,faexpected decision by or order of
a court of competent jurisdiction or the adminigb@ hearing commission shall only
apply after the most recently ended tax periochefgarticular class of persons subject to
such tax imposed by chapters 143 and 144, RSMoaagdredit, refund or additional
assessment shall be only for periods after the mexsintly ended tax period of such
persons.” In this case, Loren Cook’s trade-in geaion complies with both the letter
and the spirit of RSMo 8§144.025.1. Moreover, themiastrative Hearing Commission’s
decision inGreat Southernnot to mention this Court’s holding, occurraiter the trade-

in transaction had taken place. Therefore, ther@a way Loren Cook could have
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anticipated that this Court might hold that theetakn trade reduction was unavailable.

In light of the Director’s failure to contest thp®int in its Brief, Loren Cook respectfully
requests that, if this Court holds that the takemrade reduction is unavailable for the
present trade-in transaction, such a holding béexppnly prospectively.

I. Loren Cook is Entitled to the Taken In Trade Reducton

The sole remaining issue in dispute is whether ho€ook is entitled to RSMo
8144.025.1's taken in trade use tax reduction. eho€ook’s trade-in transaction with
TVPX Sales, LLC (“TVPX") clearly complied with theequirements of the statute.
Moreover, the trade-in transaction adhered to #mguage of the only Missouri case
interpreting the statuteGreat Southern Bank v. Director of Reven@é9 S.W.3d 22
(Mo. banc 2008). Finally, the record makes cldt this trade-in transaction was no
“legal fiction”: Loren Cook entered into a trade-agreement with a licensed aircraft
dealer, which the aircraft dealer profited from.

A. Loren Cook’s Trade-In Transaction Complied with the Requirements of

RSMo §144.025

Loren Cook’s trade-in transaction complies witte trequirements of RSMo
8144.025.1. That section provides, in pertinent, phat:

where any article on which sales or use tax has Ipead, credited, or

otherwise satisfied or which was exempted or exaduffom sales or use

tax is taken in trade as a credit or part paymerthe purchase price of the

article being sold, the tax imposed by sections.2@ and 144.440 shall

be computed only on that portion of the purchaseepwhich exceeds the
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actual allowance made for the article traded irxchanged, if there is a

bill of sale or other record showing the actuabwatnce made for the

article traded in or exchanged.

Here, there is no dispute that the Relinquisheds@& 525A was an article on
which the use tax has been paid, under the fiestse above. In addition, there is “a bill
of sale or other record showing the actual allowan@de for the article traded in or
exchanged”. TVPX issued an Invoice to Loren Cook the Purchased Cessna 525B
aircraft, showing that the purchase price of thercRased Cessna 525B was
$7,240,125.00, the trade-in value of the RelinqeisiCessna 525A was $4,725,000.00,
and the Cash Trade Difference was $2,515,125 (L@®wok’'s Exhibit 2, document 13,
LCC 000240). Under the General Assembly’s view, @nly proof that a taxpayer must
provide to show that one article was “taken in &air another is a “bill of sale or other
record showing the actual allowance made for thelartraded in or exchanged,” which
Loren Cook has provided.

B. Loren Cook’s Trade-In Transaction Complied with this Court’s holding in

Great Southern

Only one Missouri case has addressed the meaniBt42f.025.1's taken in trade
reduction:Great Southern Bank v. Director of Reven2@9 S.W.3d 22 (Mo. banc 2008).
In the core of that opinion, the Court stated:

The term “taken in trade” is not defined in thetsta. When a statutory

term is not defined, courts apply the ordinary nieguof the term as found
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in the dictionary.Cook Tractor Co., Inc. v. Dir. of Revenue7 S.W.3d

870, 873 (Mo. banc 2006). The word “trade” mearmsdive in exchange

for another commodity.” WEBSTER'S THIRD NEW INTERNAONAL

DICTIONARY (1993) at 2421. The word “exchange” msdfi]he act of

giving or taking one thing in return for anotheli “the process of

reciprocal transfer of ownership (as between p&)sOWEBSTER'S at

792. See alsoBLACK'S LAW DICTIONARY (7th Ed.1999) (defining

“exchange” as “the act of transferring interesthem consideration for the

other”). A “trade,” then, requires that the parties each hae title to or

ownership of their respective items and then exchae them.
Id. at 24-25 (emphasis added). In this case, thereoidispute that Loren Cook
transferred the title to the Relinquished CessrisA5® TVPX in exchange for the title to
the Purchased Cessna 525B. The AHC concluded &b @nmd the Director has not
appealed that Finding of Fa&eeAHC Decision at { 14, LF 00018.

The record makes clear that TVPX actually toole tib the Purchased Cessha
525B from Cessna. Cessna issued its Invoice toXT’dP the Purchased Cessna 525B
aircraft (Loren Cook’s Exhibit 2, document 7, LCG0215). Cessna issued the Aircraft
Bill of Sale, to TVPX as Purchaser of the PurchaSedsna 525B, which was signed by
Cessna Aircraft Company as Seller (Loren Cook’s ilkkh2, document 16, LCC
000248). Cessna issued the Warranty Bill of Sd&ed June 26, 2007, to TVPX as
Purchaser of the Purchased Cessna 525B, whichigrasdsby Cessna Aircraft Company

as Seller (Loren Cook’s Exhibit 2, document 17, LAID250). The Delivery Receipt for
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the Purchased Cessna 525B indicates that TVPX he®urchaser and Cessna Aircraft
Company was the Seller (Loren Cook’s Exhibit 2, doent 18, LCC 000252). TVPX
registered its ownership with the FAA, indicatitngt “right, title and interest” had been
transferred (Loren Cook’s Exhibit 2, document 1&@.000248). TVPX completed a
Kansas Resale Exemption Certificate evidencingatpuisition of the Purchased Cessna
525B for resale (Loren Cook’s Exhibit 2, docume®, LCC 000254). Moreover,
testimony at the hearing below made clear that TV®Xicensed aircraft dealer, took
legal title to the aircraft (Tr. at pp. 92-93) amsbumed a risk of loss while it held title
(Tr. at pp. 107-112). In fact, it was significdatthe transaction itself that TVPX take
title. (Tr. at pp. 96-97)

Similarly, the record makes clear that, as a teetilthe trade-in transaction
between Loren Cook and TVPX, TVPX took title to tRelinquished Cessna 525A.
Loren Cook issued an Aircraft Bill of Sale to TVR¥ purchaser of the Relinquished
Cessna 525A (Loren Cook’s Exhibit 1, document 20CL000407). Loren Cook issued
the Warranty Bill of Sale to TVPX as Purchaserl@ Relinquished Cessna 525A (Loren
Cook’s Exhibit 1, document 22, LCC 000410). TheAr#ssued the Certificate of
Aircraft Registration, dated July 5, 2007, for tRelinquished Cessna 525A canceling
Loren Cook’s recognized ownership and indicatingPRVas the Transferee (Loren
Cook’s Exhibit 1, document 29, LCC 000427). Thizaiment indicates that “right, title
and interest” transferred to TVPX. TVPX completedKansas Resale Exemption
Certificate evidencing its acquisition of the Relinshed Cessna 525A for resale (Loren

Cook’s Exhibit 1, document 24, LCC 000416). Finalthe Delivery Receipt and
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Acceptance for the Relinquished Cessna 525A, itelicaC.B. Aviation, LLC as
Purchaser and TVPX as Seller (Loren Cook’s Exhlbidocument 27, LCC 000422).
Great Southermequired that, in order for 8144.025.1’s takenrade reduction to apply,
the parties must have and then exchange titldsetexchanged articles. Loren Cook has
amply demonstrated its compliance with that requést.

Nonetheless, the Director asks the Court to reafeetunambiguous application of
8144.025.1 to the trade-in transaction betweenn.@eok and TVPX, urging the Court
to “look beyond legal fictions and academic jurisggnce in order to discover the
economic realities of the case.” Resp. Br. at 9otiqpg Scotchman's Coin Shop v.
Administrative Hearing Comm'r654 S.W.2d 873, 875 (Mo. banc 1983), d&ckat
Southern269 S.W.3d at 25). Apparently regarding the mome official documents and
valid agreements cited in the preceding paragraph$egal fiction,” the Director argues
that “TVPX never actually controlled either airpdehResp. Br. at 12. The Director does
not make clear what it believes would constitutettial control,” or why “actual control”
matters in determining 8144.025.1's applicationheTwords “actual control” do not
appear in either the statute @Great Southern Rather, the prerequisite is whether there
was an exchange of ownership or title. 269 S.VdI3H4-25.

The Director acknowledges this Court’'s languageGneat Southern that “[a]
‘trade,” then, requires that the parties each haleto or ownership of their respective
items and then exchange thend?, but argues that such language is dicta, or at Isest,
merelyonerequirement for a “trade.” Loren Cook respectfidlyomits that the above-

guoted language appears in a core part of the rigploh Great Southernand Loren
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Cook’s compliance therewith, even if not dispogiweighs strongly in favor of
§144.025.1's application.

The Director argues that exchange of title showdtl be dispositive in light of
Great Southeris discussion oHutton v. Johnsgn956 S.W.2d 484 (Tenn. 1997). First,
as the Director notes, the recordHitton did not make clear whether the title to the
purchased airplane was ever held by the intermgdResp. Br. at 13 n.4 (citinigl. at
487). ThusHutton is in no way inconsistent with a rule that a tramfetwo titles
constitutes a “trade” for 8144.025.1's purposescddd,Great Southerrappears to cite
Hutton for the similarity of the statutes and factualiations, rather than for whether
exchange of titles should be a primary or dispesitactor. See269 S.W.3dat 25. In
any event, there can be little question that, eNeGreat Southeris language was
inconsistent with some elementldiitton, the language déreat Southernvould control
this case.

The Director acknowledges that the intermediarthia case, TVPX is a licensed
aircraft dealer registered with the FAA, and thaadhovia, the intermediary iGreat
Southernwas not. Resp. Br. at 14. This fact further undees the idea that the trade-in
transaction between Loren Cook and TVPX was a flégton.” The Director attempts
to minimize the significance of this fact by arggithat “presumably,” Bell Aviation, the
intermediary in theéHutton case, was a registered aircraft dealer as welfjods almost
without saying that the records of bdBreat Southerrand Hutton were silent on that

fact, and that nothing can be inferred from sudénse. Whatever the facts Biutton,

10
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the fact that the intermediary here is a licensedraft dealer serves to favorably
distinguish this case fro@reat Southern

Next, the Director criticizes the documentationtio¢ transaction. It notes that
there was little documentation of the movement ohey, except that TVPX was paid
$3,000 for its services. Resp. Br. at 14. Fastis illustrated above and in Loren Cook’s
Opening Brief, the record contains substantial duentation of the trade-in transaction,
including numerous documents identifying the prioéghe aircraft. See, e.g.Loren
Cook’s Exhibit 2, document 13, LCC 000240 (bill s#le listing the prices paid for the
aircraft in the transaction between Loren Cook anPX). The legitimacy of the
agreements is unquestioned. Section144.025.1 muaesgpprise transaction parties how
their agreements must be structured. It is notrcdeaat more the Director would like to
see in this respect or even what the Director betig¢he agreements should say. Second,
Loren Cook respectfully submits that when an aftcidealer is paid $3,000 in
consideration for its services, such a fact is ssfjge of a legitimate, actual trade-in
transaction, and not some “legal fiction.”

The Director also appears critical of the factt thih of the sales documents are

dated June 26, and that the registration of thessebntracts of the Purchased Cessna

with the International Registry took place in theong orderl SeeResp. Br. at 14-15.

1 The Director argues that the sales contract offtiehased Cessna (and its engines)
from Cessna to TVPX was registered with the Inteonal Registry after the sale of

the same from TVPX to Loren Cook. This is a stramnmargument and the fact lacks

11
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The Director appears to place particular emphasighe fact that Mr. Thorne accepted
delivery of the Purchased Cessna 525B for TVPX,@m&minute later accepted delivery
of the same aircraft for Loren Cookd. at 15. However, rather than legal fiction, this is
evidence of an efficient, pre-arranged transactidould the transaction be improved
from the Director’'s perspective if an additional FX representative had been present to

sign the documents? Or if Mr. Thorne waited an howra day, to accept delivery on

behalf of Loren Cook®? Multi-million dollar aircraft transactions are nondertaken by

any probative value in this case. First, passadeti#tl® and exchanges are not in
guestion. SeeAHC Decision at f 14, LF 00018. Second, the regfisin with the
International Registry was undertaken by a thirdypand that party’s timing error
(or indifference) is not evidence of TVPX's or Lare€Cook’s intent. Third, the
function of International Registry is to give piitgrto competing interests in mobile
assets; it has no bearing on the time at whicé iitlan asset was transferr&ke
Ronald C. C. CumingThe International Registry of Interests in AirdraAn
Overview of its Structurell Unif. L. Rev. 18, 20 (2006) (“The Registrynist a title
registry. Only in a restricted negative sense dioaddress ownership rights in aircraft

objects.”).

2 The Director seems to suggest that the Court otmbffer a gloss on §144.025.1 by
inserting a temporal requirement, but the Generasefbly has not done so.

Moreover, the Court itGreat Southernnterpreted a “trade” as being an exchange of

12
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impulse; the agreements are planned out monthst iyears in advance. The fact that the
parties had completely planned out the trade-ireegent here and executed in an
efficient procedure does not create a “legal fictio

Finally the Director notes that TVPX was contrathyi bound to act as it did in
the trade-in transaction, and the indemnificati@use in the contract renders the trade-in
transaction a legal fiction. First, if TVPX felt could do better than the trade-in
transaction with Loren Cook, either by making mtran $3,000 or by making it more
quickly, then it could have breached its agreemenighe Director notes that TVPX's
success “depends on its credibility with futureets” and that such a breach would
damage that credibility.SeeResp. Br. at 15. Taking this speculation as at¢eutais
merely means that TVPX had an additional finandisincentive to breach its agreement,
not that it was impossible to do so.

Although unmentioned in the argument portion @& buief, the Director notes in
its fact section that Loren Cook could have engaged8144.025.1 trade-in with Cessna,
but chose not toSeeResp. Br. at 1-2. That is really what this casabigut: the Director
of Revenue seeks to limit 8144.025.1's applicatmitrade-ins with manufacturers, and
Loren Cook used a licensed aircraft dealer as tarnmediary. Nothing in the statute
itself or Great Southerprohibit use of an intermediary. Loren Cook erdergo a bona

fide trade-in agreement with a registered aircrddaler, the parties legitimately

ownership or title, so the Director's apparent icsm of a somewhat

contemporaneous exchange of possession is misplaced

13
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exchanged legal title, and the dealer made monetherransaction. The fact that the
transaction was planned out beforehand and exeegutbdefficiency and speed does not
convert an otherwise legitimate trade-in transacimo a “legal fiction.”

1. Conclusion

For the forgoing reasons, as well as the reasen$ogh in its Opening Brief,
Appellant Loren Cook Co. respectfully requests thet Court reverse the Administrative
Hearing Commission and hold that the taken in trademption found at RSMo
8144.025.1 applies to the trade-in transaction,haren the alternative, to reverse the
result and apply an adverse ruling on a prospectinlg basis.

Respectfully submitted,
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